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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 
          Plaintiff-Respondent, 
 
v. 
 
JOSEPH DEE FISHER, 
 
          Defendant-Appellant. 
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) 
) 
) 
) 
) 
) 
) 
 
          NO. 43242 
 
          Bonneville County Case No.  
          CR-2014-5161 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Fisher failed to establish that the district court abused its discretion when, 
upon imposing concurrent unified sentences of 31 years, with six years fixed, for lewd 
conduct with a child under 16, and 25 years, with six years fixed, for sexual abuse of a 
child under 16, it declined to retain jurisdiction? 
 
 
Fisher Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 Fisher pled guilty to lewd conduct with a child under 16 and sexual abuse of a 
child under 16, and the district court imposed concurrent unified sentences of 31 years, 
with six years fixed, and 25 years, with six years fixed, respectively.  (R., pp.71-73.)  
 2 
Seven days later, Fisher filed a Rule 35 motion for reduction of sentence, which the 
district court denied.  (R., pp.68-70, 89-90; 4/13/15 Tr., p.24, Ls.22-23.)  Fisher filed a 
timely notice of appeal.1  (R., pp.91-94.)   
Fisher asserts that the district court abused its discretion by declining to retain 
jurisdiction, in light of his acceptance of responsibility, purported remorse, and 
willingness to participate in treatment.  (Appellant’s brief, pp.3-5.)  Fisher has failed to 
establish an abuse of discretion.   
The decision whether to retain jurisdiction is a matter within the sound discretion 
of the district court and will not be overturned on appeal absent an abuse of that 
discretion.  State v. Lee, 117 Idaho 203, 205-06, 786 P.2d 594, 596-97 (Ct. App. 1990).  
The primary purpose of a district court retaining jurisdiction is to enable the court to 
obtain additional information regarding whether the defendant has sufficient 
rehabilitative potential and is suitable for probation.  State v. Jones, 141 Idaho 673, 677, 
115 P.3d 764, 768 (Ct. App. 2005).  Probation is the ultimate goal of retained 
jurisdiction.  Id.  There can be no abuse of discretion if the district court has sufficient 
evidence before it to conclude that the defendant is not a suitable candidate for 
probation.  Id.   
The record supports the district court’s determination that Fisher was not a 
suitable candidate for probation.  At sentencing, the state addressed the seriousness of 
the offenses, Fisher’s repeated sexual offending against minors, his failure to 
                                            
1 Although the record does not appear to contain an order denying Fisher’s Rule 35 
motion, his notice of appeal was timely filed from the denial of the motion.  (R., pp.89-
94; 4/13/15 Tr., p.24, Ls.22-23.)  Because Fisher filed his Rule 35 motion within 14 days 
of the entry of the judgment of conviction, his appeal from the judgment of conviction is 
timely.  I.A.R. 14(a).     
 3 
rehabilitate, the presentence investigator’s and psychosexual evaluator’s 
recommendations for incarceration, and the danger Fisher presents to the community.  
(1/20/15 Tr., p.4, L.22 – p.8, L.22 (Appendix A).)  The district court subsequently 
articulated the correct legal standards applicable to its decision and also set forth its 
reasons for imposing Fisher’s sentences and declining to retain jurisdiction.  (1/20/15 
Tr., p.13, L.23 – p.17, L.4 (Appendix B).)  The state submits that Fisher has failed to 
establish an abuse of discretion, for reasons more fully set forth in the attached excerpts 
of the sentencing hearing transcript, which the state adopts as its argument on appeal.  
(Appendices A and B.)  
 
Conclusion 
 The state respectfully requests this Court to affirm Fisher’s convictions and 
sentences and the district court’s decision not to retain jurisdiction. 
       
 DATED this 17th day of February, 2016. 
 
 
 
      __/s/ Lori A. Fleming_________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      VICTORIA RUTLEDGE 
      Paralegal 
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CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that I have this 17th day of February, 2016, served a true 
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic 
copy to: 
 
JASON C. PINTLER  
  DEPUTY STATE APPELLATE PUBLIC DEFENDER 
 
at the following email address:  briefs@sapd.state.id.us. 
 
 
 
      __/s/_Lori A. Fleming  _______ 
     LORI A. FLEMING 
Deputy Attorney General    
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I STATE vs. FISHER Docket No. 43'4' Sentencing , 01120115 
I 
1 
2 
3 
IDAHO FAU.S, IDAHO 
TUESDAY, JANUARY 20, 201!> 
3 
4 THE COURT: Mr, Fisher, good morning. How are you I 5 today? 
8 THE DEFENDANT: Okay. 
7 THC COURT: Very good. I 8 we are prepared. 
9 I took the opportunity Just prior to my last 
1 10 sentencing to read the presentence report. 11 I spent a much more slgnlOcant amount of lime 
12 reviewing the evaluation, and thilt's where T w;is able to 
113 learn all of those things that I think are Important to 14 you and to the State. 
15 !:io let's conduct our sentencing at this time. 
The case Is CR-2014-5161, the State of Idaho 116 17 versus Joseph Dee Fisher, who Is here with 
18 Mr. Whittington. Mr. Clark Is here on behalf of the 
1 19 State. 20 We now have our presentence report and the 
21 evaluation, and have you had an opportunity to review I 22 both of those? 
23 THE DEFENDANT: Yes. 
I 24 THE COURT: As you went through them, Wil> there 25 anything that you wanted to point to to cl11rffy or 5 
I 
I 
I 
1 conduct and one sex abuse of a minor·· and we would 
2 dismiss two counts. The State Is free to argue the 
3 maximum portion but will recommend an 8-year minimum. 
4 Your Honor, the reason for that minimum that I 
5 think needs to •• well, I don't think It can be 
6 overstated •• is this defendant has a prior. That prior 
7 offense of lewd conduct Is kind of the driver of this 
8 plea agreement and should be, to an extent, a driver of 
9 this Court's rationale for whatever sentence It Imposes. 
4 
1 correct? 
2 THE DEFENDANT: I didn't see anything. 
3 
4 
THE COURT: Okay. I didn't see anything either. 
And are you comfort;ihle In the Court relying 
5 upon the contents of these documents for sentencing? 
6 THE DEFENDANT: Yes. I think so. 
7 THE COURT: And In a moment, I'll ask you whether 
8 you're satlsned with your counsel, and then also you'll 
9 have c1n opportunity to address the Court In a moment. 
10 Are you going lo l1c1ve any witnesses today, 
11 Mr. Whittington? 
12 MR. WHITTINGTON: No, Your Honor. 
13 THE DEFENDANT: No. 
14 THE COURT: Any from the State? 
15 MR. CLARK: No, Your Honor. 
16 THE COURT: All right. So how we will proceed Is 
17 I 'll hear argument from Mr. Clark first, then 
18 Mr. Whittington. 
19 And then, Mr. Fisher, you'll have an 
20 opportunity to address the Court If you choose. 
21 Mr. Clark? 
MR, CLARK: Thank you, Your Honor. 22 
23 Let me first draw the Court's attention to our 
24 ph:a agreement on this case. We had agreed that the 
25 defendant would plead guilty to two counts •• one lewd 
6 
1 There Is the offense In the early 20s with, I 
2 believe, a 16-year-old. That certainty Is a different 
3 tYPe of thing than we're dealing with here. But It 
4 should cause the Court some concern. 
5 There Is some frotter behavior •• and I can 
8 define that if the Court would like •• behavior with 
7 people that are steeping, et cetera. 
8 But by all accounts, you know, r was expecting 
9 a certain amount of •• number of victims on the 
I 10 Now, first, 1 looked back at the -· you know, 10 psychosexual that slmply weren't there. And that's a 11 the first offense, and he was, r believe, somewhere In 11 good thing. It's good that we have an understanding of 
12 the neighborhood of 20 at the t ime that offense was 12 what's happened with this child, with what happened with I 13 committed. And so, you know·· sometimes, you know, It 13 the last child, and that he passed the polygraph with 
14 depends on what the fact -· what those facts are that 14 regard to the victims that were -- the charges were 
I 
15 dictates how egregious It Is. 16 dismissed. You know, he says he didn't do those, and he 
16 But If you look back over that prior, you have 16 passes the polygraph on It. So that's a good thing. 
17 him at 20. I believe his statement In the PSI says he 17 13ut we're still circling back to the same 
118 met c1nd fell In love with an ll•yec1r-old. And that was 18 Issue, and that Is this Court has a defendant who has 19 at 20. And now at 40-somethlng, he has committed the 19 molested a child multiple times - - that's what he 
20 same crime on the neighborhood of the same aged girl. 20 presents with to the Court today ·- having done the same 
I 21 If you look over the psychosexual, on one 21 thing before, 20-somethlng years ago. so by Its very 22 hand, I think that the defense •• I think 22 nature, It's aggravating. 
23 Mr. Whllllngton will nu doubt argue that, over the last 23 You know, there's a statute that gives rise to 
I 24 20-~omP.thlng ye,1~, therP.'~ not a terrlhle lot of 24 a 15-year mandatory minimum on a case llke this. Take '='2_5:-::-..,.ln_fo..,..r_m_a_tl .... o..:.n..:.th..:.a...:t .... 's. !g:...le..:.a .... n..:.e.::.d..:.b.!.y_w...:a:.!y_o..:.f..:.a..::g=.gr .... a_v...:at .... lo .... n ..... ___ ...L2_s_ .... th .... a .... t _1n ........ ba_1a .... n .... c...:e_w...:l .... th .... t .... h .... e_n __ u_m_b_e_r _o_f t_1m ........ es ___ 1t_h __ a.:;.P:;.Pe .... n.;.;e,.;;d __ ..J 
3 l)f 7 5heets UANJtl t. VIJLLIAIIS, tSR, KPK Pdge 3 lo 6 or 19 
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I 
I 
I 
7 
1 here versus a certain level of mitigation fnr having 
2 owned the behavior and pleading guilty and presenting 
3 himself before this Court, I think that drives that 
4 number down. And so based upon that, that's where we, 
5 at least from the State's perspective, concluded with an 
6 8-year minimum. 
7 
8 
Nnw let's talk 11hout the maximum sentence. 
If the defendant continues to -- well, I would 
9 suggest to the Court that he has lacked In progress on 
1 10 his treatment since his first crime because he did It 11 again. I suppose that's the •• I think It 9oes wilhuul 
I 
12 Silylng. 
13 If that were to continue, he can either stay 
14 In prison or, I think what we would all expect, be 
15 released. 
116 17 But from my perspective, he needs to be at least supervised, If not incarcerated, for a very, very 
18 slgniflc;,nt amount of time. Where he's done this 
119 before -- we have a significant time period that elapsed 20 between the last time and this time •• I think this 
21 Court needs to impose a maximum sentence •• not 
I 22 necessarily that he seive tt, or at least with the 23 Intent that he serve It, but that he Is supervised for, 
I 24 frankly, at this point, the better part of his remaining 26 lite. 
9 
I 
I 
I 
1 the psychosexual evaluatlon that we'd like the Court to 
2 order. 
3 Any other terms we'll leave at the Court's 
4 discretion. 
6 
6 
7 
THE COURT: Thank you. 
Mr. Whittington? 
MR. WHITTINGTON: Thank you, Your Honor. 
8 Your Honor, what we have here Is a chlld In a 
9 man's body. I'm sure you read the evaluations very 
I 10 clearly, as we have. They find a man that basically Is 11 dealing on a third grade level. That explains his 
12 falllng in love with an 11-year-old glrl at 21, and it I 13 explalns him playing with glrls of this age at his age 
14 now. He Is trapped In a man's body with the mind of an 
I 
15 11· or 12-year-old chlld. 
16 That's evident through all of the evaluations. 
17 Very carefully repeatedly, they say that he has 
I 18 cognitive dlsablllty, neurocognltlve llmitatlons. 19 Certainly, that does not excuse his behavior. 
20 Now, counsel has argued that he didn't learn 
I 21 from his first treatment when he was 21 years of age 22 back up In Lemhi County. But as I read the psychosexual 
23 evaluation and the presentence report, it indicates that 
I 24 he didn't finish that treatment. He was released early, 25 And, significantly, Dr. Lindsey talks about 
1 I don't think the Court can Justify anything 
2 different than that. 
3 So as I recommend this maximum sentence, It's 
4 not with the •• kind of my Impression that he serve that 
5 time. It's that If, at some point when he Is released, 
6 which we expect, that he is supervised for the duration 
7 of that time period. 
8 So the State is going to recommend 30 years on 
9 a maximum sentence. We're going to recommend eight 
10 years fixed, 
11 I wuulcJ note two things: 
12 First, the prese·ntence lnvP.stigator rP.commends 
13 incarceration. 
14 The psychosexual evaluator -- this Court is 
15 very familiar with Dr. Lindsey. He also recommends 
16 Incarceration for community protection purposes. 
17 I think the Cou,t should not take those things 
18 lightly. 
19 We would ask that the -- we think that a 
20 prison sentence is appropriate. Based on that prior, we 
21 think that's signlncant. The minimum and maximum are 
22 both justified based on that. 
23 Your Honor, we have •• there Is no restitution 
24 that we are requesting on this case. Although we do 
26 have an order tor reimbursement for the expenditure for 
10 
1 the fact that neither did they make accommodation for 
2 his llmlted cognitive ability and that he did not 
3 probably understand. Lindsey Is very specific that he 
4 needs to be treated as a child, essentlally. And those 
5 aren't his words. But It needs to be put very basically 
6 to him. 
7 I noticed In the presentence report It 
8 Indicated my client was not •• was not remorseful. That 
9 Is Incorrect, as It Is noted otherwise in Dr. Lindsey's 
10 report that he was remorseful, that he felt bad. 
11 And I don't have a page on •• let's see. 
12 Page 25: It says "Mr. Fisher feels guilty 
13 about his behavior and feels sorry for his victim. He 
14 Is glad he was discovered. I-le knows that he needs help 
15 to control his sexual behavior and would prefer 
16 treatment to Incarceration." 
17 I think It's significant. And counsel has 
18 acknowledged the fact that, although my client was 
19 originally charged with molesting another girl named 
20 that my client --
21 MR. CLARK: Your Honor, I'm going to object. Can 
22 we strike that from the record, please? 
23 MR. WHITTINGTON: Another child·· excuse me. I 
24 didn't •• but that was ·-
25 THE COURT: The record wlll reflect "another 
"~, 7 sheets OANICl C. WllllAHS, CSR, RPI\ Page 7 to 10 of 19 
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I 
I 
I 
1 child." 
2 MR, WHITIINGTON: "Another child," 
3 That was denied by my client In that, again, 
4 the polygraph shows he did not commit that. So we ask 
5 the Court to consider that. 
6 Again, l'm sure the court reviewed the 
7 psychosexual in detail and it shows my client really 
8 does·- he's a child, essentially, In a man's body. We 
9 need to take that Into consideration. 
1 10 It did Indicate also In the psychosexual 11 evaluation that my client is more motivated than he was 
12 20 years ago, and I think that's Important. I recognize 
1 13 both the psychoscxu.il cv.ilu.itor .ind the prcsentcncc 14 Investigator both have rer.ommended lnc11rr.eratlon, 1md 11 
15 period of incarceration probably Is appropriate. I 
1 16 would suggest that he has been Incarcerated since, l 17 believe, April or May. 
18 THE DEFENDANT: Aprll. 
119 MR. WHITIINGTON: April. 20 l would also ask the Court to grant him 
I 
21 retained jurisdiction. I think It is appropriate. He 
22 does need counseling. He does need treatment. He 
23 acknowledges that. 
24 I 25 There's been recommendations made on what --llmltattons; he have no contact with children, that his 
13 
I 
I 
1 and his cognitive ability plays no mitigating role in 
2 their trauma. 
3 THE COURT: Thank you. 
4 All right. Mr. Fisher, would you like to make 
5 ,my sldlemenls lo lh~ Court? 
6 THE DEFENDANT: I can't think of anything right at 
1 contact with his own children be supervised. Those are 
2 appropriate. 
3 And I think he can get the treatment on a 
4 withheld judgment, and I think he can be put -- placed 
5 on probc1llon and society be protected, with th~ 
6 restrictions that arc recommended by Dr. Lindsey. I'd 
7 ask the court to consider that. 
8 Thank you, Your Honor. 
9 THE COURT: Thank you. 
10 Mr. Clark, any final statement? 
11 MR. CLARK: Your Honor, just very briefly, let me 
12 just -- I reali ze •• you know, counsel does a good job 
13 of getting the mitigating facts with regard to the 
14 cognitive ability of the defendant, and I think the 
15 Court certainly needs to under- •• you know, should 
16 consider that. 
17 Let me at least suggest to this Court that the 
18 victim who Is victimized and the victim's family and 
19 those that are traumatized by this event don't have any 
20 solace In the fact that the defendant has a mitigating 
21 cognitive ablllty. The trauma to them Is 85 real as If 
22 he's fully functioning. 
23 And so whlle I think the court ought to, and 
24 should, consider those mitigating Issues, the Court 
21i ought to also consider the traumatlzatlon to the victim, 
14 
1 before the sentencing hearing the psychosexual 
2 evaluation and spent a significant amount of time on It 
3 and then also this morning was able to read through the 
4 presentence report as well. 
5 There are a number of pedophilias that exist 
6 In your case that need the attention of the authorities. 
I 7 the moment. 7 I won't address them, but they arc referenced In the 8 THE COURT: Okay. 8 report Itself. 
9 THE DEFENDANT: I mean, I am sorry for what I've 9 The conclusion Is a high-to-moderate risk of 
1 10 done, and I hope the Court will do what they feel Is the 10 re-offending, and that Is consistent with this offense 11 best they need to do for me. 11 Itself, having been convicted of a prior sexual offense 
12 THE COURT: All right. Well, thank you for that 12 some time ago and, as described, that the child is 
1 13 statement. I think that was Important to say, and I'm 13 relatively the s,1111e age as the previous offense. 14 glad that you did that and took that opportunity to say 14 It's also Important for the Court to be aware 
I 
15 both of those things. I appreciate your trust In me In 15 that you presented to the evaluator cooperatively and, 
18 sentencing In a way that Is appropriate but also your 16 in his words, behaved appropriately at all times. I 
17 apology that was necessary. 17 always appreciate that because then I think we get a 
18 THE DEFENDANT: Thank you. 18 better assessment. I 19 THE COURT: And I'm glad that that took place. 19 I note the facts of this case arc very 
20 And if there are people here that are representing the 20 troubling. The age of this child Is tender, and there's 
I 21 victim In this case, they need to hear that and will 21 a lot of development that will be disrupted because of 22 appreciate It as well. 22 your offense that I suspect wlll require significant 
23 So let me share with you what the Court views 23 attention also. 
I 24 on this case and those objectives of criminal 24 I note that a family member -· I believe It 25 punishment. I have read very carefully, as I said, 25 was the mother that Indicated some gratitude that It '----:---'-- -~.....:..;...._....:....--......___ ______ ___,....,, 
5 or 7 sheets DANIELE. IYILUAMS, CSR, APR Page 11 to 14 or 19 
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I 
I 
I 
1 happened early In the process, and that Is a blessing, 
2 that thP. activity, as horrendous as It Is •• that It was 
3 bruuyht tu where we are today before there were 
4 additional and more egregious contact. 
5 
6 
So that's the offense Itself. 
It doesn't satisfy, however, the concerns the 
1 things perhaps soclally and developmentally that wlll be 
2 better for you as you work on treatment and at this 
3 stage of the proceedings and In the future. 
4 There's four objectives of crlmlnal punishment 
5 that the Court has considered. 
6 They include protection of society -- that 
7 Court has as to whether or not placement In the 7 drives the Court's decision In this case, because It did 
B community Is appropriate. I don't think so at this 8 .iffect others -- also your rehabilitation, deterrence to 
9 stage of the proceedings. Nor do l believe that a 9 you and to others -- deterrence In the previous matter 
110 retained jurisdiction Is going to adequately satisfy the 10 with probation did not adequately protect the community; 11 demands of justice in this case. That Is also 11 so things will change In this case-· and then, lastly, 
12 consistent with the presentence Investigator's view and, 12 punishment for the wrongdoing. 
113 most Importantly, Dr. Lindsey's view. 13 And after careful consideration of those 14 The facts are very troubling, as I Indicated. 14 objectives and applying them to the arguments that the 
15 And It happened (unlntelllglble) very, very significant 16 attorneys have presented and the facts of this case, the 
116 amount, that l expect wlll cause real problems In the 16 r.0111t will sentence you <'IS follows: 17 sexual development of this young child and hope thal, if 17 I will, on the lewd and lascivious conduct 
18 there I~ no need today for that counseling, that 18 charge, sentence you to 6 years fixed followed by 
1 19 everyone wlll be astute to watch for that, If need be, 19 25 years Indeterminate. 20 coming years, which is not uncommon. 20 On the sexual abuse claim, the Court will 
21 One defense that I noted, as Mr. Layton 21 sentence you the same: 6 years fixed followed by I 22 highlighted, is th.it you appear to be more motivated 22 25 years --
23 than you were previously. And I'm sure that comes with 23 MR. CLARK: Your Hunor, the sex abuse has a 
24 some maturing, and It needs to be said regarding your 24 25-year max. I 1--26 __ co_g_n_1t_lv_c_a_n_d_f_u_n_ct_lo_n_ln~g'-.:i_b_i_lit_ic_:;_t_h_.:it_t_h _  c_rc_.:i_r_c ___ _ t-2_s ___ T_H_E_c_o_u_R_T_:_ 2_s~y_e_or_s_. -----------, 
17 18 
I So that wlll be modified to 19 years. That's 2 what -- I was just looking at the Information. 
3 And those will run concurrently to one 
I 4 another. I will - - It doesn't appear that there's 6 
6 restitution being sought; so I'll follow the State's 
I T statement with regards to that. 8 The No Contact Orders will remain In effect. 
9 Doth of these off P.nses require the 
1 10 registration. Although that Is likely In the case 11 previous to this offense. 
I 
I 
12 There are -- since this is a prison case, I 
13 wlll Impose fines on each of these two counts of $500 In 
14 amount for each. 
15 There Is a Victims Relief Fund assessment on 
16 each, which Is increased because of the nature of the 
17 sex offense. 
1 18 19 
20 of the psychosexual evaluation. 
The Court costs arc standard. 
And you'll reimburse the County for the cost 
I 21 I believe that contains all that the Court 22 would have for you. 
23 Is there anything that you don't understand 
26 THE DEFENDANT: No. I don't think -- I think I 
1 understand it. 
2 THE COURT: Ok&y. Let me share with you your 
3 rlyht tu appeal, which expire 42 days from today; your 
4 right to file a Rule 35 120 days from today -- and 
5 that's just essentially a plea for leniency or correct 
6 an Illegal sentence •• and, lastly, post-conviction 
7 relief expires one year from the date the appeal 
8 expires. 
9 Do you generally understand those dates but 
10 understanding the (unlntelllglble) about those details? 
11 THE DEFENDANT: Yeah. 
12 THE COURT: Very good. 
13 Okay. Thank you for your appearance today and 
14 that statement. 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
You may be excused. 
(The hearing concluded) 
-ooOoo-
I 24 thilt the Court has done? 
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